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In December 2011, by a close vote of 5-4, the HSDA granted a Certificate of Need to 

East Tennessee Radiation Therapy Services ("ETRTS") to provide conventional radiation 

therapy services in Knoxville. Covenant Health initiated a contested case so ETRTS' application 

and related claims could be more extensively scrutinized. The case was assigned to Thomas G. 

Stovall, the Director of the Administrative Procedures Division (i.e., the chief Administrative 

Judge) and one of the most experienced Administrative Judges in Tennessee. The contested case 

took more than a year to complete. Extensive discovery was taken under oath and thousands of 

documents were exchanged by the parties. The trial, which took place over several weeks in 

January 2013, included testimony from 15 witnesses and the introduction of approximately 200 

exhibits. At the trial, ETRTS offered evidence and argument about all the reasons it believed the 

project should be approved, including testimony by the project's owners and expert witnesses, 

such as a health planning expert. On May 30, 2013, after hearing all the evidence from both 

parties and considering oral and written arguments, Judge Stovall issued a 27-page Initial Order, 

carefully assessing all of the facts and argument under the applicable law and determining that 

the CON should be denied. 

Now, ETRTS asks the Agency to re-open this matter and to conduct yet another hearing 

about the project. The Agency is not obligated to undertake such an extraordinary and 



unnecessary review. Rather, it is entirely within the Agency's discretion whether to grant or to 

deny the request that this matter be considered again by the HSDA. If the Agency declines to 

conduct another review, then the Initial Order will become a Final Order. At that time, if ETRTS 

remains dissatisfied, it has the opportunity to seek further review of the Order in Chancery Court. 

Covenant respectfully urges the Agency to deny the petition for an appeal. The HSDA's 

discretion to review an Administrative Judge's Initial Order should be exercised only in unusual 

or extreme circumstances. Moreover, it is simply not practical for the Agency to conduct a 

meaningful review of the thousands of pages of testimony, extensive expert reports and hundreds 

of exhibits that underlie the Initial Order in this case. For those rare CON applications that give 

rise to contested cases, that process provides an opportunity for a more careful examination of 

the claims about a project. The Administrative Judge has more time than the Agency and the 

opportunity to evaluate testimony taken under oath and subject to vigorous cross-examination. 

The Administrative Judge can look behind an applicant's claims to see if they are grounded in 

truth and the law. The purpose of contested cases would be undermined if the outcome of every 

contested case were to be reviewed by the HSDA. It is difficult if not impossible for the Agency, 

in the course of one day's meeting, to conduct a meaningful and legally-sufficient review of a 

year-long contested case conducted by a seasoned Judge. The HSDA should avoid such a time-

consuming, costly and practically unworkable review by denying the ETRTS petition. 

PROCEDURAL HISTORY 

The Parties 

Covenant Health is a non-profit corporation with its principal offices in Knoxville. 

Covenant operates hospitals, cancer centers, and other health care facilities, and engages in many 

other health care related activities. As the largest TennCare provider in East Tennessee, and one 
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of the largest in the State, Covenant plays an essential role in supporting the TennCare program.1 

Covenant also owns the Thompson Cancer Survival Centers, which consist of 10 locations across 

East Tennessee. In addition to offering comprehensive cancer care to more patients in East 

Tennessee than any other provider, Thompson also provides many free and highly-subsidized 

community cancer services and resources. Moreover, Thompson has sponsored extensive 

original research, produced numerous peer-reviewed publications and has for many years 

maintained a nationally-recognized training program for medical physicists in collaboration with 

the University of Tennessee. 

The applicant, ETRTS, a subsidiary of Provision Healthcare, seeks a CON to initiate 

conventional radiation therapy services at the Dowell Springs Office Park in Knoxville, 

Tennessee. In the mid- to late-2000s, a Provision entity controlled by Terry Douglass, Ph.D 

acquired land at the Office Park. Two physician groups—Tennessee Cancer Specialists and 

Knoxville Comprehensive Breast Center ("KCBC") —subsequently decided to locate outpatient 

offices there.2 Other medical tenants in the Office Park include a diagnostic imaging center 

(owned by an entity associated with Dr. Douglass) and a wellness center. In 2008-2009, before 

filing any application for a CON, Provision spent approximately $1 million to build two linear 

accelerator vaults inside a building in the Dowell Springs Office Park. 

Provision's First CON Application (July 2009) 

In July 2009, after the decision of the two physician groups to open offices at Dowell 

Springs and after it had already built vaults for two linear accelerators, Provision filed its first 

application for a CON seeking approval to initiate radiation therapy services. The Agency 

1 From 2006 through 2010, Covenant provided more than $722 million in uncompensated care to TennCare, 
Medicare and charity patients 
2 The doctors' decision to open these offices coincided with the decision of two of their partners to invest in new 
medical office buildings at the Office Park. 
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considered Provision's first application on December 16, 2009. Covenant and other area 

providers opposed the application, pointing out that there was no need for a new provider under 

the State Health Plan, that patient convenience would not be served and that multiple nonprofit 

cancer centers and hospitals would be harmed by the approval of unnecessary, duplicative 

services aimed at undermining profitable service lines. The HSDA denied Provision's 2009 

application by a 6-1 vote. 

Provision's Proton Beam Application (February 2010) 

In February 2010, Provision filed a CON application to initiate proton beam therapy 

services at the Dowell Springs Office Park. Proton beam therapy is a way of treating some types 

of cancer in certain patients. The service, which is not currently offered anywhere in Tennessee, 

is very costly and its clinical effectiveness compared to other modalities has been the subject of 

considerable debate. As required, Provision's application contained a detailed description of the 

proposed services to be offered and the equipment needed to provide those services. In its 

description of the proton project, Provision never claimed or suggested that an on-site linear 

accelerator would be needed to support the proton beam program. Covenant did not oppose the 

proton therapy project, but appeared at the hearing on the application in May 2010 to make 

known its concern that the proton project should not later be used as a justification for adding 

unneeded conventional radiation therapy in the area and to ensure that the proton project would 

be operated on open model, as set forth in the CON application. At the meeting where the proton 

beam application was considered, in response to questioning from an Agency member, Dr. 

Douglass assured the HSDA that a linear accelerator was not needed to support the proton 

project. Dr. Douglass' assertion at that time was confirmed by the testimony at the trial. Despite 

ETRTS' repeated efforts to attach the current application to the proton project, other safe and 
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successful proton centers do not operate on-site linear accelerators and the proton therapy center 

will go forward irrespective of what happens with the current application. The proton beam 

application was approved, to be operated under an open model, and that project is under 

construction. 

Provision's Second CON Application (August 2011) 

In August 2011, less than two years after its initial application for a conventional linear 

accelerator was denied by a 6 to 1 vote, Provision filed a second application again seeking 

approval to initiate conventional radiation therapy services at the Dowell Springs Office Park. 

Covenant Health, the University of Tennessee Medical Center, East Tennessee Children's 

Hospital, and Blount Memorial Medical Center all objected to Provision's application, which 

was heard at the December 2011 meeting of the HSDA. The Agency approved the Project by 

only a one-vote margin. 

The Contested Case 

Following the approval of the CON application, Covenant initiated a contested case, 

believing that the careful scrutiny of such a proceeding would expose that many of the claims 

made by Provision before the Agency were either misleading or just not accurate. After 

extensive pretrial discovery (including more than a dozen depositions and the exchange of 

thousands of documents), the contested case was heard beginning on January 14, 2013. In all, 

Judge Stovall heard testimony over two weeks from 15 witnesses, including two health care 

planning experts. All of the witnesses were subject to cross-examination and questioning by 

Judge Stovall. Approximately 200 exhibits were submitted for consideration. Both parties were 

given ample opportunity to present evidence and to argue their respective cases. Over the course 

of this proceeding, all of the rationales for ETRTS' project were exhaustively discussed. 
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Following completion of the trial, Judge Stovall spent an additional three months 

analyzing the evidence and the briefs and drafting a comprehensive and thorough 27-page Initial 

Order denying ETRTS' Certificate of Need. 

ARGUMENT 

I. In concluding that the project was not needed. Judge Stovall examined all of the 
applicants' claims, and did not iust rigidly apply the Guidelines for Growth. 

Faced with the Administrative Judge's rejection of all its arguments about need, ETRTS 

now pretends that the scope of the contested case was much narrower than it actually was and 

that only the quantitative guidelines were examined. Contrary to what ETRTS states in its 

Petition for Review, Judge Stovall did not simply "adher[e] strictly to the numerical benchmarks 

set out in the FISDA's Guidelines for Growth" in deciding that there was no need for the Project. 

(ETRTS Petition for Review, TflO). Covenant never contended, and Judge Stovall did not find, 

that the Guidelines for Growth are dispositive on the issue of need. If that had been the 

approach, the trial could have been concluded very quickly, because throughout this process 

ETRTS has admitted its Project did not come close to meeting the need criteria in the Guidelines 

for Growth. Put simply, everyone agrees that, under the State Health Plan, there is no need for 

more linear accelerators in the Knoxville area. 

The central issues addressed in the trial were not the numerical standards, but rather all of 

the other various explanations, rationalizations and justifications that have been advanced by 

ETRTS in support of its project. In fact, only one and one-half pages of the 26-page Initial Order 

addresses the Guidelines for Growth criteria. Most of the Order speaks to the other inadequate 

arguments advanced by ETRTS as to why the project should be approved. Judge Stovall's 

careful consideration exposed the applicant's arguments as being unsupported, misleading, 

speculative or just flat out wrong. For example: 
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ETRTS claimed that population growth, especially growth in the elderly 
population, would lead to an increased need for linear accelerator capacity in the 
future. (Initial Order, ̂ 15). However, the proof showed that, even though the 
service area population has been increasing and aging for several years, the 
number of radiation treatments in the service area actually declined by 13%, from 
72,900 in 2006 to 63,393 in 2011. (Id. at ^16). This decline in demand is 
consistent with similar declines in other parts of the United States. (Id.) The 
number of radiation therapy treatments in the proposed service area has been 
declining for a variety of reasons, including advances in technology and 
reimbursement issues. (Id. at ̂ [17). 

ETRTS claimed that an onsite linear accelerator is necessary to treat so-called 
"concurrent therapy" patients - individuals who will require treatment from 
ETRTS' approved but not yet operational proton therapy device and conventional 
photon therapy. (Initial Order, f20). ETRTS' position now completely 
contradicts the position ETRTS previously took before the Agency, when it 
assured the HSDA that the proton therapy program would not require a linear 
accelerator to be located at the Dowell Springs Office Park. (Id. at 6-7). 

Moreover, with respect to ETRTS' claims about "concurrent therapy patients," 
even accepting their current claims at face value, the number of patients that 
might require treatment with both forms of radiation is quite small - at most 52 
patients a year based on the proton therapy volume projections. The proof 
showed that these patients could successfully be treated by other existing 
radiation providers in the community. (Initial Order, 21-28). 

Whatever the number of sequential therapy patients, ETRTS has unequivocally 
stated that the Proton Therapy Center will move forward on schedule regardless 
of whether this CON is granted. (Id. at '(28). The proof made it abundantly clear 
that the proton therapy program did not create a need for a new linear accelerator 
at Dowell Springs. (Id.) 

ETRTS also asserted that an onsite linear accelerator at Dowell Springs is 
necessary to complete the continuum of care at that location and to contribute to 
patient convenience. (Initial Order, f30). The "continuum of care" was a 
manufactured need that occurred because a group of physicians decided to move 
to an office park and offer medical oncology services. (Id.) Prior to this 
application, those physicians offered excellent care to their patients and elected to 
open an office at Dowell Springs knowing that a linear accelerator was not 
authorized for that location. (Id.) 

ETRTS' final claimed justification for the project was that it is needed for 
research and development purposes. (Initial Order, ^31). Although ETRTS 
suggested several potential research opportunities or possibilities, almost all of 
which involved the Proton Therapy Center and not conventional radiation 
therapy, the plans are all uncertain and speculative. (Id. at ̂ [34). There have been 
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no written proposals regarding the details of any arrangement between the Project 
and the University of Tennessee. (Id. ) The proposed parties have not made any 
formal commitments to participate. {Id. ) 

Contrary to ETRTS' assertion, Judge Stovall methodically examined each and every 

justification offered by ETRTS in support of its contention that another linear accelerator is 

needed in the Knoxville service area. He fairly weighed the testimony of witnesses on both sides 

of the issue, measured the credibility of each, and ultimately decided that Covenant had carried 

its burden of proof by a preponderance of the evidence in demonstrating there was no need for 

ETRTS' project - either under the quantitative criteria of the Guidelines for Growth or under any 

other rationalization trumpeted by ETRTS. For ETRTS to now claim that Judge Stovall 

"adhered strictly to the numerical benchmarks" is false and is frankly disrespectful of the time, 

effort, and attention Judge Stovall devoted to this case. ETRTS put forward no credible rationale 

for why the guidelines in the State Health Plan should be ignored. 

II. The proof showed that the proposed project would have a substantial negative impact 

on existing providers. 

Based on some cherry-picked snippets from the Initial Order, ETRTS would also have 

the Agency believe that Judge Stovall decisively found that the project would not have a 

negative impact on existing providers. To the contrary, the Initial Order shows that the proof 

was basically undisputed that the project would have a $1 million to $1.5 million annual negative 

impact on Covenant alone, in addition to the substantial negative impact that it would have on 

other nonprofit providers, which providers objected to the CON application but did not 

participate in the contested case. Although Judge Stovall ultimately decided that, in his opinion, 

this detrimental financial impact did not quite warrant rejecting ETRTS' application, he also 

found that: 
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Although it could absorb the annual loss of $1-$ 1.5 million without jeopardizing 
its overall financial position, Covenant does raise a legitimate concern about the 
long term impact of the potential loss of revenue generating services that help 
subsidize services that lose money. Allowing niche providers to enter the 
marketplace and cherry pick profitable services could seriously impact the 
financial strength of those providers that offer a large variety of services that are 
essential to the community, many of which are costly to maintain and operate at a 
financial loss. This issue may however be one that is more appropriately 
addressed as matter of policy by the HSDA rather than in a decision relative to a 
specific CON contested case proceeding. 

(Initial Order, Conclusions of Law, Tf8) (emphasis added). 

III. The Agency Should Not Re-Open this Matter. 

The contested case process exists so that certain applications can receive the kind of 

detailed examination that is simply impossible in the limited time available to the Agency. 

Through its Rules, the Agency created the process by which it refers contested cases to an ALJ 

for hearing on the Agency's behalf. See Agency Rule 0720-13.02(1). ETRTS cannot dispute 

that it had a full opportunity to present its case for the offering of new radiation therapy services 

before a fair and evenhanded ALJ, sitting for and on behalf of this Agency. Under these 

circumstances, there is no reason for the HSDA to review the case again. 

Conclusion 

For the foregoing reasons, Covenant requests that ETRTS' Petition for Review be denied. 
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Respectfully submitted, 

DanH. Elrod (Tenn. BPRNo. 003871) 
G. Brian Jackson (Tenn. BPRNo. 015497) 
Travis B. Swearingen (Tenn. BPRNo. 025717) 
BUTLER, SNOW, O'MARA, STEVENS & 
CANNADA, PLLC 
The Pinnacle at Symphony Place 
150 3rd Avenue South, Suite 1600 
Nashville, TN 37201 
Tel. (615) 651-6700 
dan.elrod@butlersnow.com 
brian.iackson@,butlersnow.coni 
travis.swearinRen@,butlersnow.com 

Counsel for Covenant Health 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing has been sent to the following 
counsel of record by the means indicated to the addresses below: 

Via e-mail 
James B. Christoffersen 
Tennessee Health Services & 

Development Agency 
500 Deaderick Street, Suite 850 
Nashville, TN 37243 
E-mail: iim.christoffersen@state.tn.us 

Via email 
W. Brantley Phillips, Jr. 
Russell S. Baldwin 
Bass, Berry & Sims, PLC 
150 Third Avenue South, Suite 2800 
Nashville, Tennessee 37201 
E-mail: bphillips@bassberrv.com 

This 3^ day of July, 2013. 

16862945ButlerSnow 
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MEMORANDUM 

TO:  Health Services and Development Agency Members 
 
FROM: Jim Christoffersen, General Counsel 
  Health Services and Development Agency 
 
RE:  East Tennessee Radiation Therapy Services LLC’s 
  Request for HSDA Review of the Initial Order 
  Denying CON Application No. CN1108-030AD 
 
DATE: July 16, 2014 
             
          

Procedural History 
 

1. By a 5-4 vote at its December 14, 2011 meeting, the HSDA approved East 
Tennessee Radiation Therapy Services LLC’s [“ETRTS”] CON application, No. 
CN1108-030AD, for the establishment of an ambulatory surgical treatment center, 
acquisition of a linear accelerator and initiation of radiation therapy services at a specific 
location in the Dowell Springs area of Knoxville, Tennessee. 

 
2. Covenant Health timely exercised its legal right to initiate a contested case 

to appeal the approval, pursuant to T.C.A §68-11-1610. 
 
3. The contested case (trial) was held over eight days in January 2013. 
 
4. Sitting in place of the HSDA, Administrative Judge [“ALJ”] Tom Stovall 

issued the Initial Order on May 30, 2013, denying the CON application. 
 
5. ETRTS timely petitioned the HSDA for review of the Initial Order.  

Copies of the petition, Covenant Health’s reply, and ETRTS’ response are attached. 
 

The HSDA Must Decide Whether to Review the Initial Order 
 
 Agency Rule 0720—13—.03 provides as follows: 
 
(1) An Initial Order issued by an Administrative Judge, sitting alone, may be 
reviewed by The HSDA pursuant to T.C.A §§4-5-301, et seq., 68-11-1610, these Rules, 
and the Rules of the Secretary of State Chapter 1360-4-1.  The HSDA may, in its 
discretion, decline to exercise any review of an Initial Order issued by an Administrative 
Judge, in which event the Initial Order issued by an Administrative Judge shall become a 
Final Order as provided by the Administrative Procedures Act. 
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(2) In such a review proceeding, The HSDA’s review is strictly limited to the record 
which was developed before the Administrative Judge. No additional evidence is to be 
received or considered by The HSDA. 
 
(3) Such a review proceeding is in the nature of appellate review.1 Each party will be 
given the opportunity to file a brief which should specify what action the party maintains 
The HSDA should take on the Initial Order. The HSDA may place reasonable page 
limitations on such briefs. 
 
(4) In such a review proceeding, each party will normally be limited to oral argument 
of thirty (30) minutes in length, including rebuttal. 
 
(5) At the conclusion of the review proceeding The HSDA may decide2 that the 
Initial Order should be adopted in its entirety, or it may make such modifications to the 
Initial Order as it deems appropriate.3 
 
 The ALJ ruled that the action proposed in the application is not necessary to 
provide needed health care in the area to be served; ie., that “Need” was not established.  
Presumably, the parties would focus any HSDA review upon that criterion, and not 
economic feasibility or orderly development.  Since everyone agrees that Need was not 
established under the quantitative criteria and standards of the state health plan, any 
HSDA review would need to focus upon whether good and sufficient reason otherwise 
exists to establish Need by a preponderance of the evidence.4  If the HSDA elects to 
undertake such a review, it must be mindful that the Chancery Court would require a 
reasonably sound basis being provided in the Final Order to support a decision made 
contrary to the criteria and standards of the state health plan.  Whether such reason exists 
depends upon the specific facts of each case. 

                                                
1 The ALJ did not review the HSDA’s decision, but heard this case de novo, which means that arguments 
and evidence for and against the application were submitted anew and within the procedural and 
evidentiary constraints of the Administrative Procedures Act.  By law, HSDA review is about whether the 
ALJ made the right decision in denying the CON based upon the evidence established during the contested 
case, not whether the HSDA made the right decision after reviewing the application and hearing 
presentations on 12/14/11. 
2 The HSDA must openly consider findings of fact and conclusions of law for the Final Order before it is 
issued.  This does not require a motion and vote for each finding individually, but at least discussion and 
consensus on each, followed by a vote for the Final Order.  More discussion would be expected by a 
reviewing court for findings and conclusions that differ from the Initial Order. 
3 The HSDA is not required to defer to the ALJ’s findings of fact and conclusions of law when issuing a 
Final Order.  However, in its review of the HSDA’s Final Order in the Spring Hill Hospital contested case, 
the Davidson County Chancery Court made clear that findings of fact and conclusions of law 
reversed/replaced by the HSDA will be held to a higher level of scrutiny.   
4 Generally, that over 50% of the evidence favors the finding. 
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